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}
State of Oklahoma, ¢t al., ) 05-CV-0329 GKF-SA]
)
Plaintiffs, )
)
V. ) THE CARGILL DEFENDANTS®
) SUPPLEMENTAL BRIEFING IN
Tyson Foods, Inc., et al,, ) SUPPORT OF SANCTIONS FOR
) PLAINTIFFS” ABUSE OF RULE 33(D)
Defendants. )
)

Cargill, Inc. ("Cargill”) and Cargill Turkey Production, LLC (“CTP") (together, the
“Cargill Defendants™) at the invitation of the Court submit this post-hearing memorandum in
support of their request for sanctions against Plaintiffs for their failure to abide by this Court’s
discovery Orders and related abuse of Federal Rule of Civil Procedure 33(d).

This Court’s Order of May 17, 2007 (Docket No. 1150) addressed a motion to compel
discovery brought by the Cargill Defendants on February 14, 2007 (Docket No. 1054). Among
other complaints, the Cargill Defendants objected to Plaintiffs’ failure to specify which
documents were responsive to the interrogatories answered with Rule 33(d) designations. In the
Order, the Court memorialized Plaintiffs’ agreement to supplement such interrogatory responses
with more particular designations in line with prior Orders of the Court. (Docket No. 1150 at 2,
referencing prior Orders at Docket Nos. 1061, 1118)

According to Plaintiffs’ original interrogatory responses — executed under oath ~
Plaintiffs have information and documents responsive to each interrogatory answered under Rule
33(d). Nonetheless, in response to the Order of May 17, Plaintiffs unilaterally withdrew their
Rule 33(d) designations to Cargill Interrogatory Nos. 3 and 16 and CTP Interrogatory Nos. 6, 13,

and 15, but provided nothing in their place but vague reservations for potential supplementation.
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In choosing to retract information instead of supplementing their responses with information
Plaintiffs swore that they have, Plaintiffs violated the Federal Rules and this Court’s Orders.
Afler futife attempts to meet and confer about Plaintiffs’ noncompliance with the May 17. 2007
Order, the Cargill Defendants moved for sanctions on August 28, 2007, (Docket No. 1252))
Chief among the Cargill Defendants’ protests was the failed “supplementation” of Plaintiffs’
Rule 33(d) responses to Cargill Interrogatories Nos. 3 and 16 and CTP Interrogatories 6, 13, and
15.

This Court heard oral argument on the sanctions motion on September 27, 2007. While
speaking to the Rule 33(d) designation issue, Plaintiffs’ counsel “confess[ed]” that Plaintiffs had
“overused” the option to produce documents in originally responding to the Cargill Defendants’
interrogatories. (Sept. 27, 2007 Hrg. Tr.: Docket No. 1317 at 39; see also id. at 52: “We over
designated 33(d) in the beginning and we just removed those designations.”: accord id. at 64.) In
fight of this admission, the Court invited the Cargill Defendants to submit additional briefing
regarding an appropriate sanction. (Id, at 65.)

On October 17, 2007, the Cargill Defendants informed that Court that they were
continuing to meet and confer with Plaintiffs in an attempt to obviate the need for Court-imposed
sanctions for Plaintiffs” discovery violations, and requested time to complete such conferences
before filing their post-hearing Rule 33(d) sanctions brief. (Dkt. No. 1324.) The Court holds
that request in abeyance. (Dkt. No. 1375 at 5: Order of Nov, 14, 2007.) The partics held their
last meeting and conference on this issue on November 29, 2007, and were unable to reach

agreement. The Cargill Defendants therefore provide the Court with their suggested sanctions.

|3
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i. The Cargill Defendants Should Receive a Monetary Award.

Federal Rule of Civil Procedure 37(b)}2) permits the Court to require Plaintiffs to pay the
Cargilt Defendants” reasonable expenses. including attomey’s fees, caused by their failure to
abide by this Court’s Orders. Plaintiffs not only improperty claimed Rule 33(d) designations, but
also failed until the hearing on the motion for sanctions to assert that none of the documents
designated were actually responsive. Because the case presents no circumstances would make an
award of costs and fees unjust, this Court 1s bound to sanction Plaintiffs. Fed. R. Civ. P. 37(b);
see also Fed. R, Civ. Pro. 37(a)(4)}A).

Although Plaintiffs” behavior warrants some sanction, the Cargill Defendants have no
desire to impose the burden of a large monetary sanction on the treasury of the State of
Oklahoma. The Cargill Defendants request that the Court award them sanctions in the nominal
amount of $1000, an amount obviously far below the Cargill Defendants” actual expenditures in
reviewing the lalsely designated documents and in brining and arguing the motion that forced the

Plaintiffs’ “confession.”’ See. e.u., Lillie v. United States, 40 F.3d 1165, 1110 (10th Cir. 1994)

{(upholding discretionary decision of Northern District of Oklahoma to award nominal sanction
for Rule 26(g) violation). In light of Plaintiffs’ admitted violation of Rule 33(d) and their
violation of this Court’s Orders, a nominal sanction of $1000 is reasonable.

il The Court Should Order Plaintiffs to Submit to a 30(b)(6) Deposition
Regarding Verification of the Original Interrogatory Responses,

A monetary sanction alone, however, will not make the Cargill Defendants whole or

entirely cure the damage caused by Plaintiffs” now-withdrawn Rule 33(d) designations, The

' Because the Cargill Defendants do not seck all of these attormey’s fees and costs, they have not
submitted to the Court any affidavits demonstrating the substantial attorneys’ fees and expenses
actually incurred in these efforts. If the Court would find such information useful, the Cargill
Defendants will of course promptly provide such records.

Tl
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Cargil Defendants also ask the Court to direct Plamtiffs to produce for a 30(b)(6) deposition the
person or persons most knowledgeable about Plaintiffs’ now-disavowed verification of the
accuracy of their interrogatory responses. The Cargill Defendants are entitled to find out (1) why
Plaintiffs originaily averred that the Rule 33(d) designations for Cargil] Interrogatories 3, 6, 7, 8,
13, 15, and 16 and CTP Interrogatories 2, 3, 4, 6, and 16, were appropriate, and (2) why
Plaintiffs now try to abandon that factual representation. Such topics would be the proper
subject of a Rule 30(b}(6) notice under the Rules in any event, and the Cargill Defendants would
ordinarily simply note the deposition and go forward. Inasmuch as Plaintiffs here have already
indicated that they would object to such a deposttion notice, however, the Cargill Defendants
believe that the Court can best consider the propriety of the deposition in the context of the
Plaintiffs’ conduct that made the deposition necessary.,

Depositions are a common and wholly permissible method to explore an opposing party’s
knowledge and positions, including statements a party has made in response (o interrogatories.
As prominent commentators have observed:

{D]epositions are preferable if a searching interrogation of the other party is desired. At a

deposition the examining party has great flexibility and can frame the questions on the

basis of answers to previous questions. Moreover, the party being examined does not
have the opportunity to study the questions in advance and to consult with counsel before
answering, as 1s the case if interrogatories are used. Attempts at evasion, which might be
stymiied by a persistent oral examination, cannot easily be countered by interrogatories.

The flexibility and the potency of oral depositions is in large part lacking in written

interrogatorics. it 1s for these reasons that depositions are, in federal court at least, by far

the most widely used of the discovery devices. Particularly in this era of word

processors, interrogatories can readily be misused or emploved in such a rote manner as
almos! to ensure unthelpful answers,

SA Wright & Miller, Federal Practice & Procedure, Civil §2163 (emphasis added, footnotes
omitted). In addition, "[a]n atlempt may...be made 10 secure damaging admissions by taking the

deposition of a party whose answers to interrogatories are disingenuous or lacking in candor.
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The replies to interrogatories may be used for purposes of impeachment if the oral examination
leads to contradiction.” 1d.

Here, the Cargill Defendants require a 30{b)}(6) deposition to explore and cut through
Plaintiffs’ playing word games with written discovery. For example, despite this Court’s
detatled Order of May 17, Plaintiffs would not admit that they in fact have no direct evidence of
wrongdoing by the Cargill Defendants until their response to the Cargill Defendants’ motion
seeking sanctions for Plaintifts’ fatlure to provide just that information. Simularly, on the Rule
33(d) 1ssue, Plaintiffs have only asserted the conclusion that they “overused” the discovery
response tool. (Docket No. 1317 at 39.) Plaintiffs have never offered the Court or the Cargill
Defendants an explanation for why or how they verified the erroneous designation of numerous
documents under Rule 33(d). (See id. at 64.) To the contrary, Plaintiffs previously averred to
the Court that those specific Rule 33(d) designations were entirely proper. (See Pls.” Resp.
Opp’n Cargiil Defs.” Mot. Compel: Docket No. 1086 at 8,9, 10, 13.) At the April 27, 2007
hearing on the Cargill Defendants’ motion to compel, counsel for Plaintiffs relatedly represented
that they would produce responsive documents “to the extent there are outstanding [Rule 33(d)]
mterrogatories.” (Docket No. 1144 at 91.) As this Court noted at the September 27th hearing,
Plaintiffs first “said it was there and not you're saying it’s not.” (Docket No. 1317 at 64.)

Atpresent, the record here contains two contradictory representations: a swormn
representation by Plaintiffs that the evidence supporting many of Plaintiffs’ contentions against
the Cargill Delendants may be gleaned from documents Plaintiffs have produced, [citation], and
an m-courl representation by Plaintiffs” attorneys that those documents do not in fact contain that

evidence, {citation to transcript] Both of these statements cannot be true. Either:

o
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e Plaimuffs’ attorneys are mistaken, Plaintiffs” original sworn answers are accurate,

and the documents do contain cvidence responsive to the Cargill Defendants’

inierrogatories; or

e Plaintiffs” attorneys arc correct, Plaintiffs’ original sworn answers are false, and

the documents do not contain any evidence responsive to the Cargill Defendants’

interrogatories.

In either event, the Cargill Defendants are entitled to a 30(b}(6) deposition to address the

issue. The Cargill Defendants assume that Plaintiff Miles Tolbert, the individual who verified

the interrogatory responses under oath on behalf of Plaintiffs, had a basis for making that

vertfication. See Shepherd v. ABC, lnc., 62 F.3d 1469, 1482 (D.C. Cir. 1995) (“Of course, the

representative must have a basis for signing the responses and for thereby stating on behalf of the

corporation that the responses are accurate.”),

I the basis on which Secretary Tolbert relied was incorrect and his swomn verification

was therefore false, the Cargill Defendants are entitled to discovery into the reasons for that false

statement {or at least two reasons. First, such an error calls into question the accuracy and

completeness of Plaitiffs’ other discovery responses; if Plaintiffs or their can make such a

lundamental mistake in responding to multiple interrogatories, they could just as easily mistaken

the substance of other discovery responses or overlooked other relevant information. Second,

the false statement calls into question Plaintiffs’ credibility generally and, depending on the

evidence offered at trial, could be used to impeach Plaintiffs” on any of a number of points. The

Cargill Defendants are entitled to at least explore these issucs in the context of a deposition.

On the other hand, if the basis on which Secretary Tolbert relied was correct and his

swomn verification was true (contrary to Plaintiffs™ atlorney’s later statements), then the

4]
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documents that Plamnti{fs produced do in fact contain information responsive fo the Cargiil
Defendants’ interrogatories and relevant to the issues in Plaintiffs’ claims. Plamtiffs cannot
reasonably dispute that the Cargill Defendants are entitled to inquire into the existence, location,
and substance of such information.

By making the required swom verification of their answers to the Cargill Defendants’
interrogatorics, Plaintiffs necessarily created one or more witnesses 1o the truth of the

verification. See Saria v. Mass, Mut, Life Ins. Co., 228 F.R.D. 536, 538-39 ( S.D. W. Va. 2005)

{noting that interrogatory responses “are nothing short of testimony” and that, il an attomey
signed responses, “the atlorney has effectively been made a witness.”). The Cargill Defendants
do not specifically ask to depose the actual signer Secretary Tolbert on these issues; they
recognize that in the present context, Plaintiffs must necessarily rely on others to provide and
verify the bases of the interrogatory responses. It is those persons, who have first hand
information of the sources and substance of Plaintiffs’ information, that the Cargill Defendants
wish to depose.

inasmuch as Plaintitfs have objected to a proposed deposition on the interrogatory
verification issue, the Cargill Defendants request that as an additional sanction for Plaintiffs’
violation of this Court’s Orders, the Court direct Plaintiffs to submit to the attached proposed
Notice within 30 days and without objection. The Cargill Defendants should not have to file yet
another motion to compel to force Plaintiffs to put up a deponent on this narrow issue. The
Court should require Plaintiffs to submit to the proposed Notice,

II1.  Conclusion.

As addressed in the briefing on the underlying motion for sanctions, this Court has broad

discretion in 1ssuing Rule 37 sanctions. The Cargill Defendants respectfully request that the

Page 7 of 11
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Court use this power to sanction Plaintiffs $1000 for their admitted misuse of Rule 33(d), and to

compel the proposed Rule 30(b)(6} deposition of the person or persons most knowledgeable

about Plamtiffs’ verification of their original interrogatory responses containing the Rule 33(d)

references.

thas 234432210

Respectfully submitted,

RHODES, HIERONYMUS, JONES, TUCKER & (GABLE,
PLLC

BY:/s/ John H. Tucker, OBA #9110
JoHN H. TUCKER, OBA #9110
CoLINH. TUCKER, OBA #16325
THERESA NOBLE HiLL, OBA #19119
100 W, Fifth Street, Suite 400 (74103-4287)
P.O. Box 21100
Tuisa, Oklahoma 74121-1100
Telephone:  918/582-1173
Facsimile: 918/592-3390

And
DELMAR R. EHRICH
BRUCE JONES
KRi1SANN C. KLEIBACKER LEE
FAEGRE & BENSONLLP
2200 Wells Fargo Center
90 South Seventh Street
Minneapolis, Minnesota 55402
Telephone:  612/766-7000
Facsimile: 612/766-1600
ATTORNEYS FOR CARGILL, INC. AN CARGILL
TURKEY PRODUCTION LLC
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CERTIFICATE OF SERVICE

| certify that on the 4th day of December, 2007, 1 electronically transmitted the attached
document to the Clerk of Court using the ECF System for filing and transmiital of a Notice of
Electronic iling 1o the following ECF registrants:

W. AL Drew Edmondson, Attorney General drew_edmondsond@oag state.ok.us
Kelly Hunter Burch, Assistant Attorney General keily burch(@oag.state.ok.us

I Trevor Hammons, Assistant Attormey General trevor_hammonsicoag.state.ok.us
Robert D. Singletary Robert singletaryiisoag.state.ok.us
Daniel Lennington, Assistant Attorney General Daniellenningtonfwosg.ok.coy
Douglas Allen Wilson doug wilson@origgsabney.com
Melvin David Riggs driggs@riggsabney.com

Richard T. Garren rgarren(@riggsabney.com

Sharon K. Weaver sweaver(@riggsabney.com

Riges Abney Neal Turpen Orbison & Lewis

Robert Allen Nance rnance{@riggsabney.com
Dorothy Sharon Genry sgentry@origgsabney.com

Riggs Abney

1. Randall Miller rmiller@mkblaw net
David P. Page dpagegumkblaw.net

Louis W. Bullock Ibullockimkbiaw et
Miller Kefter & Bullock

Wiliiam H. Narwold bnarwoldirmotlevrice.com
Llizabeth C. Ward lward@motleyrice.com
Frederick C. Baker fbakeri@motleyrice.com
lee M. Heath Theathtmotieyrice.com
Elizabeth Claire Xidis cxidiswmotleyrice.com
Motley Rice

COUNSEL FOR PLAINTIFES

Stephen L. Jantzen sjamtzen(@wryvanwhaley.com
Paula M. Buchwald pbuchwaldi@ryanwhaley.com

Ryan, Whatey & Coldiron, P.C.

Mark I3, Hopson mhopsongsidley.com
Jay Thomas Jorgensen Jorgenseni@isidley.com
Timothy K. Webster twebster@sidley.com

Sidley Austin LLP

Robert W. George robert.george@kutakrock.com

Michael R. Boad michael.bond@kutakrock.com

Erin W. Thompson erin.thompson(kutakrock.comKutack Rock
LLP

COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY. INC,, TYSON CHICKEN, INC.;
AND COBB-VANTRESS, INC.
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R. Thomas Lay rtlggkiralaw.com
Kerr, frvine, Rhodes & Ables

Jenmifer 5. Griffin Jeriffingelathropgage.com
Lathrop & Gage, L.C.
COUNSEL FOR WILLOW BROOK FOODS, INC.,

Robert P. Redemann rredemanni@pmrlaw. net
Lawrence W. Zeringue lzeringuetopmriaw.net
David C .Senger dsenger@pmrlaw net

Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC

Robert E. Sanders rsandersi@youngwilliams.com
I£. Stephen Williams steve.williams@youngwiihams.com

Young Willhams P.A.
COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

George W, Owens gwolipowenslawtirmpe.com
Randall L. Rose rerowenslawfirmpe.com

The Owens Law Firm., P.C.

James M. Graves jgraves(@bassettlawfirm.com
Gary V. Weeks

Bassett Law Firm

COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC.

John R. Elrod telrod@ewlaw.com
Vicki Bronson vbronson@cwlaw.com
Bruce W. Freeman birecman(ucwlaw.com

Conner & Winters, LLLP
COUNSEL FOR SIMMONS FOODS, INC.

AL Scott McDaniel smedanicliwmhla-law.com
Nicole M. Longwell nlongwelliwmhla-law.com
Philip D. Hixon phixonmhia-law.com
Craig Mirkes emirkestemhla-law.com
MecDaniel, Hixon, Longwell & Acord, PLLC

Sherry P. Bartley shareviwmwsgw.com

Mitchell Williams Selig Gates & Woodyard
COUNSEL FOR PETERSON FARMS, INC.

Michael D. Graves maravesihallestiil.com
Dale Kenyon Williams, Jr. kwilliamseehallestiil.com
COUNSEL FOR CERTAIN POULTFRY GROWERS
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I'also hereby cernify that | served the attached documents by United States Postal Service, proper postage
paid, on the following who are not registered participants of the ECF System:

. Miles Tolbert Charles L. Moulton

Secretary of the Environment Arkansas Natural Resources Commission
State of Oklahoma 323 Center Street

3800 North Classen Suite 200

Oklahoma City, OK 73118 Little Rock, AR 72206

COUNSEL FOR PLAINTIFFS

s/ John H. Tucker




